UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Deborah Ann Dilley
Deborah Ann Lagie
SSN XX X-XX-9820

CASE NO. 04-60781 DDO
Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. CitiMortgage, Inc. (hereinafter "Secured Creditor"), by its undersigned attorney moves the
Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 26, 2004, at 1:00 p.m., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O’ Brien in Courtroom 2, Second Floor
of the above entitled Court located at U.S. P.O. Building, 118 South Mill Street, Fergus Falls, Minnesota.

3. Any response to this motion must filed and delivered not later than October 21, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than October 15, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on June 30, 2004. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.

This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.



Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $64,000.00, as
evidenced by that certain mortgage deed dated January 24, 2001, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated January 24, 2001, executed by Deborah Ann Dilley,
a single person, recorded on February 2, 2001, as Document No. 404710, a copy of which is attached hereto
as Exhibit "A". The name and address of the original creditor is contained in the attached Exhibit "A". The
property is located in Beltrami County, Minnesota and is legally described as follows to-wit:

South 50 feet of the West 150 feet of Lot 2, the West 1150 feet of Lot 3, and the North 5 feet of the
West 150 feet of Lot 4, all in Block 3, Auditor’s Plat Number 4.

Secured Creditor is how the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 17, 2004, Debtor is ddinquent in the making of post-petition monthly payments as required for
the months of July, 2004 through September, 2004, inclusive, in the amount of $464.04 each; accruing late
charges of $69.60 and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate
protection.

10. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

11. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its

rights in the subject property.



WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for

judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.
Dated this_17th day of _ September , 2004.
WILFORD & GESKE

By_ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO

COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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(D) "Barrower" i3
DEBORAH ANN DILLEY A SINGLE

1PERSDN

i’ - Borrower is the mortgagor under this Sacur_ﬁy lnstrﬁrnénl.E '
! (C) "Lender” js  AFPINITYPLUS PEDERAL Ut

. Lenderisa CORPORATION ; ? T :
arpanized and existing under the laws of * tha UNI'I‘E S'I'M‘Es OF AME:RICA
Lender's addressis 2730 SNELLING AVE NORTH
i ' ROSEVILLE, MN "55113:

: Lender is the mortgagee under this Security Instrurncm .
(D) "Mote" means the promissory Rote signed by Burrow:r and dalcd JANUARY 24, 2001 .
The Note states thal Borrowser owes Lender - . . ' :

CIXTY FOUR THOUSAND AND 00/100 R Dollars
(Us % 64,000.00 ) plus interest, Bo.mwcr has promised 1o pay this debt in cegular Periodic
Payments and to pay the debr in full not fater than " FERRUARY 1, 2031 .

. (E) "Property” means lh: propcn‘.y thar s deser bed hclnw tder lhc h:adlng 'Transfe.r of R!ghls in th.-.

. : Property.” : , i’

: - (F) "Loan" means the derb: evldenced by the Nou plus imcrcsl a.ny prepnymcnl cha.rgcs mc’. lme chnrgcs '
due under the Note, and all sums due under this S« turity Instrument, plus interest, :

(G) “Riders" means all Riders to this Secunty Ir.strument that are executed by Borrowcr. The fulluwmg

Riders are 1o be executed by Borrower [check b-:x as apphr.ablr.] : \

Adjustable Rate Ridey Cnndamm;um Rudcr o E Sccond Home Rider
Balloon Rider. . Planned Usit Development Rider 14 Family Rider .
VA Rider S - wanekly Payrncnt Rxdcr Ll Onher(s) [spgcify] IR

P Tan rL

() "Applicable Ln“" means all mmmllmg app]icablt fcdcral slale and local statures, regulations,
ordinances and administrative rules and ord:rs (that havc lhc affe:t of law) as well as all applicable final, -
non-appealable judicial opinions. ’ :
() "Community Assoclation Dues, F::s, and Asxmsmcnts“ means all dues, fees, asszssmcnls and mhcr

charges that arc imposed on Borrower or the Pmpl:rty by a condcnmmlum Bssociation, homcuwncrs' ;
association or similar organization, - S : o
(I} "Electronic Funds Transfer” means any lran.,f:r of funds ol‘hcr than a ‘iransaction ongmmcd by :
_¢heck. draft, or similar paper Instrument,” which is initiated threugh an clectronic 1erminal, telephonic
Instrument, computer, or magnelic tape 5o as 1o order, instruct, or authorize a financial institution 3 2:bit
“or ¢redil an account. Such term includes, but i not limited 1o, point-of-sule translers, amomated teller
nwchine lrnnsacuuns tmnsrers lmtiatcd by;ielcphone wirc Irnnsl'nrs. and aulomalcd clearinghoum,
transfers. B PRl e

)
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(L) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third pany (other than insurange proceeds paid under the coverages described in Section 5) for: (1)
damage 1o, or destruction of, the Propenty; (ii) condempation or other taking of all or any part of the
Propesty; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or caissions as o, the
value and/or condilion of Ihe Property,

(M) "Moctgage Insurance” means insurance prolecting Lender againgt the nonpayment of, or default on,
the Loan.

{N) "Feriodic Payment" means the regularly scheduled amount due for (i) principal and intcrest under the
Note, plus {i1) any amounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.5.C. Sectjon 2801 ¢1 seq.) and 15
implementing regulation, Regulation X (24 C.F.R. Pant 3500), as they might be amended (rom time to
lime, or any additional or successor legislation or regulation that governs the same subjeet matter. As used
in thiz Security Instrument, "RESPA” refers 1o all requirements and resirictions thal are imposed in regard
to a "federally relaied monigage loin® cven if the Loan does not qualify as a “federally reiated mongage
lpan™ under RESPA.

{I") "Successor in Interest of Borrower" means any party that has taken title 1o the Property, whether or
not that party has assumed Borpower's obligations under the Note and/or this Secority Instrument.

TRAMSFER OF RIGHTS IN THE PROPERTY

This Security Instrament secures to Lender: (i) the repayment of the Loan, and all renewals, exiensions and
modifications of the Note: and (il) the performance of Borrower's covenanis and agroements under thig
Socurity Instrument and the Nate. For this purpose, Borrower does hereby morigage, grant and
convey to Lender and Lender’s successors and asgsigns, with power ol sale, the following described
property located inthe  COUNTY [Type of Recarding Jurisdiiion]
al BELTRAMI [Meme of Recording Jurisdiction] &

SQUTH S0 FEET OF THE WEST 150 FEET OF LOT 2, THE WEST 150 FEET OF l-7
3, AND THE NORTH 5 FEET OF THE WEST 150 FEET OF LOT 4, ALL IN BLOCK 2,
AUDITOR'S PLAT NUMBER 4

Parcel 1D Number: which currenily has the address of
2810=-2812 BEMIDJI AVENUE |Sereer)

BZMIDJII ICity}, Minncsola 55607 [ZIp Cende)
("Properiy Address™): ;

2633 . Ardulghy: u\-

1-
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BY SIGNING BELOW. Torrower accepis and agrees to the terms and covenants comtained in this
Securily Instrument and in any Rlder executed by Borrowar and recorded with it.

Wilnesses:

W @-"K,I(_ M (Scal)
DEBORAH heml DILLEY Bnrmwr
(Seal)
-Barfrovrer
(Seal) {Seal)
-Borrawer : ~Botmywer
(Seal) (Seal)
-Borrower Bormower

(Seal) (5aal)
~Bomower -Borrawsr

26233 5
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STATE OF MINNESOTA,
On this 24 day of JANUARY 2001

DEBORAH ANN DILLEY A SINGLE PERSON

+ Joanna Chevka 005005

218 444 4862 # 1545 17

404110

County ss;

, befora me appeared

to me personally known to be the person(s) described in and who exccuted 1he foregoing Instrument and

acknowledged that he/she/they executed Lhe same as his/her/thelr free act and desd,

Mowry Public
- My Commission Expires:

J“.M.M.H- P S Flogelin Farll ) g

THERESA M. SCHMIDT
Notary Public—Minaesola
‘ MVCornrn Expirag Jare A1, 2005

This instrument was drafied by:

Affinity Plus Credit Union
2730 Spnelling Avenue North
Roseville, MN 55113

Tax stalements for the real propeny described in this instrument should be sent to:
AFFINITY PLUS FEDERAL 7.U.

2730 SNELLING AVE NORTH
RCIZEVILLE, MM 55113

@?‘-EIMN! 1045351 . LY% 6 4 2633 Fage 15 of 1B i
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Deborah Ann Dilley
Deborah Ann Lagie
SSN XXX-XX-9820
CASE NO. 04-60781 DDO
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
I CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.SC. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 17, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of July, 2004 through September, 2004, in the amount of $464.04 each; accruing late
charges of $69.60 and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause” entitling the Secured Creditor
to relief from the automatic stay under 11 U.S.C. § 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the
automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).

CONCLUSION



Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for

cause, and where its interest in the secured property is not adequately protected.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.
Dated this_17th day of __September , 2004.
WILFORD & GESKE

By_ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

AFFIDAVIT OF PETITTIONER

Deborah Ann Dilley Debtor

Chapter 13, Case No. 04-60781

sTATE OF Migsoe. i )

COUNTY OF 33 . Clalec)

: ;cN‘\ Ai\&f ) 3-;—, , being first duly eworn, deposes
and states she/he is the authorized representative of Movant and
has direct real-time accegs to the computer records of Movant
which are maintained in the ordinary course of buginess and that
she/he has read the annexed Notice of Hearing and Motion for
Relief From Automatic Stay, and that it is true of her/his
knowledge to the begt of her/his informaticn,

0. o))
/ J

%saribad and fworn to before me this

day of , 2004.
A TIFFANY JINSON
a ublic
Tittany Jin;;'l. '
Notary Publ: Nertary Smgi
Stale of Missour

County of S( Louis

E



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Deborah Ann Dilley
Deborah Ann Lagie
SSN XXX-XX-9820
CASE NO. 04-60781 DDO

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 17, 2004,
| served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Jim Agee, Jr., and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Deborah A. Dilley Michadl J. Farrell
28613 450" Street PO Box 519

LaPorte, MN 56461 Barnesville, MN 56514
Michael R. Ruffenach U.S. Trustee
Ruffenach Law Firm 1015 U.S. Courthouse
PO Box 262 300 South 4" Streset
Bemidji, MN 56601 Minneapolis, MN 55415

CitiMortgage, Inc.

c/o McCadla, Raymer et a
Attn: Bankruptcy Department
1544 Old Alabama Road
Roswell, GA 30076

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_17th day of _September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Deborah Ann Dilley
Deborah Ann Lagie
SSN XX X-XX-9820 CASE NO. 04-60781 DDO

Debtor. ORDER

The above entitled matter came on for hearing upon motion of CitiMortgage, Inc. (hereinafter
"Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 26, 2004, at U.S. P.O. Building, 118 South Mill
Street, Fergus Falls, Minnesota. Appearances were as noted in the record. The Chapter 13 Trustee filed
her Report of Standing Trustee in response to this motion. Based upon the evidence adduced at said hearing,
the arguments of counsel, and the Court being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed
dated January 24, 2001, executed by Deborah Ann Dilley, a single person, recorded on February 2, 2001, as
Document No. 404710 covering real estate located in Beltrami County, Minnesota, legally described as
follows, to-wit:

South 50 feet of the West 150 feet of Lot 2, the West 1150 feet of Lot 3, and the North 5 feet of the
West 150 feet of Lot 4, all in Block 3, Auditor’s Plat Number 4

and may pursue its remedies under state law in connection with the subject note and mortgage deed.

Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



